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 1. INTRODUCTION AND BACKGROUND 

 

1.1 It has come to the attention of the PSC that some departments have, subsequent to 

receipt of PSC’S recommendations, enquired as to how they should go about 

implementing the recommendations. In view of this, it was decided that a brief process 

guide be developed to assist departments in this regard. 

 

1.2 Irregular appointments are often discovered when disgruntled employees — 

 complain to the PSC that there were irregularities in the filling of certain posts by 

their departments, or  

 refer their grievances relating to certain posts that they unsuccessfully applied 

for, for consideration by the PSC in terms of section 196(4)(g)(ii) read with section 

35 of the Public Service Act, 1994. 

 

1.3 Irregular appointments or promotions are potentially unlawful. It was found in the 

Khumalo and Another v Member of the Executive Council for Education: KwaZulu Natal 

[2013] ZACC 49; 2014 (3) BCLR 333 (CC); (2014) 35 ILJ 613 (CC) (18 December 2013), 

that appointments made irregularly are not automatically null and void – because the 

appointed candidate has labour rights. It was further held in this case that only a court 

can grant a “just and equitable” order in terms of s172(1)(b) of the Constitution when 

considering the consequences of declaring a decision unlawful. Until a court pronounces 

on the validity of the act (the appointment), the act exists in fact and has legal effect in 

terms of which its legal consequences will continue to exist.  This would mean that the 

appointment or promotion, irrespective of the irregularities, would remain valid until and 

unless a court of law declares the action unlawful. The Court explicitly viewed 

functionaries as being not entitled but duty bound to seek redress of an 

irregularity in a court of law.  

 

2. PURPOSE / OBJECTIVES 

 

2.1 The purpose of the process guide is summarised in the following objectives, which are 

aimed at assisting Executive Authorities to— 

 implement PSC’s recommendations relating to appointments made irregularly;  

 on own accord and upon discovering that an appointment was made irregularly, 

correct the action or omission;  

 ensure accountability, promote and maintain a high standard of professional 

ethics, and promote; and 

 ensure fair labour practices and administrative actions that are lawful, reasonable 

and procedurally fair. 

 Ensure compliance with the basic value and principles governing public 

administration 

 

3. DISCUSSION 

 

3.1 The Annotated Review of the Constitutional and Legislative mandate of the PSC dated 

February 2016, provides the following:- 
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 The Constitution makes reference to recommendations in the context of 

grievances (S 196(4)(f)(ii)) and determines as follows: 

The PSC either of its own accord, or on receipt of any complaint- 

 

“” ii. investigates grievances of employees in the Public Service concerning official 

acts or omissions and to recommend appropriate remedies; 

 

In addition, section 35 of the Public Service Act, 1994 (as amended) determines the 

following: 

 

“(1) For the purposes of asserting his or her right to have his or her complaint or 

grievance concerning an official act or omission investigated and considered 

by the Commission, an employee may lodge that complaint or grievance with 

the relevant executive authority under the prescribed circumstances, on the 

prescribed conditions and in the prescribed manner, and if that complaint or 

grievance is not resolved to the satisfaction of such an employee, that 

executive authority shall submit the complaint or grievance to the 

Commission in the prescribed manner and at the prescribed time or within the 

prescribed period. 

 

 (2) After the Commission has investigated and considered any such complaint or 

grievance, the Commission may recommend that the relevant executive 

authority acts in terms of a particular provision or particular provisions of this 

Act or any other law if, having regard to the circumstances of the case, the 

Commission considers it appropriate to make such a recommendation.” 

 

 The word “recommendation” is not defined in the Constitution, 1996, the Public 

Service Commission Act, 1997, the Public Service Act 1994 or the Grievance 

Rules, 2003. In terms of the Collins Dictionary, “recommendations of a person or a 

committee are their suggestions or advice on what is the best thing to do”. The 

words suggestions and advice suggest that recommendations by nature are not 

enforceable. 

 

3.2 According to the Oxford Dictionary, the word "recommend" is defined as “suggest as fit 

for some purpose or use” and “advise as a course of action, etc.” The Thesaurus 

indicates that the word "recommendation" is similar to that of “advice (proposal, 

suggestion and counsel) and reference (commendation, blessing, approval, sanction 

and good word)”. 

 

Given the above definitions it can be concluded that there is a similarity between 

recommendations and advice. However, given the constitutional mandate the PSC’s 

Protocol Document on the Issuing of Directions indicates that the following principles 

should apply: 

 

(i) Recommendations can be made regarding a wide spectrum of public 

administration and personnel issues which can range from providing guidance for 

public administration and service delivery improvement to instances of addressing 
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non-adherence to prevailing prescripts; 

 

(ii) A distinction needs to be drawn between generic and specific recommendations. 

Generic recommendations provide guidance on how public administration or 

service delivery can be improved. Specific recommendations, on the other hand, 

require very specific administrative action from departments especially regarding 

non-adherence to prescripts. 

 

(iii) Whether generic or specific, departments can either implement the 

recommendations or disagree with the recommendations, but reasons need to be 

furnished to the PSC for non-implementation of specific recommendations. The 

PSC needs to monitor the implementation of its recommendations by departments. 

The monitoring of the implementation of PSC’s recommendations is guided by a 

Protocol for Monitoring Implementation of the Recommendations of the PSC.   

 

(iv) Where recommendations are not implemented and valid reasons are not provided 

by the relevant department, the PSC will advise the Portfolio Committee for Public 

Service and Administration accordingly. 

 

(v) Where it concerns non-compliance with the PSA, 1994 (as amended), regarding 

the personnel practices of recruitment, transfers, promotions and dismissals, 

preference should be given to the issuing of directions rather than making 

recommendations.  

 

3.3 Given the above, a recommendation can therefore be defined as a measure taken by 

the PSC of its own accord or on receipt of a complaint regarding the organisation, 

administration and application of personnel practices in the Public Service, with the aim 

of either providing guidance (generic recommendation) or requiring very specific 

administrative action (specific recommendation) from departments with reasons having 

to be furnished by the recipient for not implementing a specific recommendation. 

 

3.4 The mandate of the PSC can therefore be summarised to include the following 3 major 

functions: 

 Advisory, 

 Recommending, and 

 Supervisory. 

 

3.5 In issuing recommendations relating to irregular appointment, the PSC should advise 

EAs, to test their application of public administration against the Constitutional values 

and principles outlined in section 195 of the Constitution, such as ability, objectivity, 

fairness, good human resource management, career development practices, etc. 

 

3.6 Recommendation provided by the PSC to the departments relating to irregular 

appointments, should focus on the process/methods followed by the department in filling 

a post. 
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4. LEGISLATION 

 

4.1 Legislative mandate of the Public Service Commission: 

 

Legislation Stipulations 

Section 196(2) of the 

Constitution of the 

Republic of South 

Africa, 1996 

The PSC must, amongst others, exercise its powers and functions 

in the interest of the maintenance of effective and efficient 

administration and a high standard of professional ethics in the 

Public Service. 

Section 196(4) of the 

Constitution of the 

Republic of South 

Africa, 1996 

The powers and functions of the PSC are – 

 

(a)  to promote the values and principles set out in section 195, 

throughout the public service; 

(b)  to investigate, monitor and evaluate the organisation and 

administration, and the personnel practices, of the public 

service; 

(c)  to propose measures to ensure effective and efficient 

performance within the public service; 

(d)  to give directions aimed at ensuring that personnel procedures 

relating to recruitment, transfers, promotions and dismissals 

comply with the values and principles set out in section 195; 

(e)  to report in respect of its activities and the performance of its 

functions, including any finding it may make and directions 

and advice it may give, and to provide an evaluation of the 

extent to which the values and principles set out in section 

195 are complied with; and 

 

(f)  either of its own accord or on receipt of any complaint - 

(i)  to investigate and evaluate the application of personnel and 

public administration practices, and to report to the relevant 

executive authority and legislature; 

(ii)  to investigate grievances of employees in the public service 

concerning official acts or omissions, and recommend 

appropriate remedies; 

(iii) to monitor and investigate adherence to applicable procedures  

in the public service; and 

(iv)  to advise national and provincial organs of state regarding 

personnel practices in the public service, including those 

relating to the recruitment, appointment, transfer, discharge 

and other aspects of the careers of employees in the public 

service. 

 

5. WHEN IS AN APPOINTMENT CONSIDERED TO BE IRREGULAR? 

 

5.1 An appointment can be considered as irregular if there is non-compliance with the 

regulatory framework applicable to appointment of staff as prescribed in the Public 

Service Act, 1994, Public Service Regulations and departmental policy. In its 
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investigations the PSC has found that the major factors leading to irregular appointment 

include, but not limited to the following1: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

5.2 An appointment will also be irregular if made by a person who does not have the 

authority to do so, i.e. the person has acted ultra vires. Appointments and promotions 

within the public service must be made within the power conferred by the enabling 

legislation. 

 

People who are appointed without having met the minimum requirement of the post as 

advertised, or have misrepresented themselves to the appointing department, will be 

found to have been appointed irregularly. 

 

6.  CORRECTING APPOINTMENTS MADE IRREGULARLY 

 

6.1  Legislative framework for correcting appointments made irregularly 

 

(a) Section 195 of the Constitution of the Republic of South Africa, 1996, Act no. 108 

of 1996 (hereafter referred to as “the Constitution”), provides that public 

administration must be governed by the democratic values and principles 

enshrined in the Constitution, including the following principles: 

 

“(h)  Good human-resource management and career-development practices, to 

maximise human potential, must be cultivated. 

 

(i) Public administration must be broadly representative of the South African 

people, with employment and personal management practices based on 

ability, objectivity, fairness and the need to redress the imbalances of the past 

to achieve broad representation”. 

                                                           
1 Public Service Commission. 2016. Fact Sheet on Irregular Appointments in the Public Service. 

http://www.psc.gov.za/documents/reports/2016/Factsheet%20on%20Irregular%20appointments.pdf 

Non-compliance with departmental recruitment and selection policies and 

procedures, and Department of Public Service and Administration (DPSA) 

directives; disregard for minimum requirements as specified in the advert when 

the selection committee conducts the short-listing exercise; poor record-keeping 

throughout the recruitment and selection process; failure to register applications 

in the applicants’ master list; no comments on why applicants were not short-

listed; job evaluations not being conducted by departments before filling the 

post; non-compliance with selection processes when head hunting; and not 

certifying competency assessment outcomes before they were used by 

departments to make a decision; posts not advertised as required by the Public 

Service Regulations; compulsory competency tests for SMS level not 

undertaken prior to appointment; posts being filled without being job evaluated; 

criteria for selection not in line with the requirements of the advertisement. 
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(b) Section 237 of the Constitution provides that all constitutional obligations must be 

performed diligently and without delay. 

 

(c) Section 23(1) of the Constitution of the Republic of South Africa, 1996, Act no. 

108 of 1996 (hereafter referred to as “the Constitution”) provides that everyone has 

a right to fair labour practices.  

 

(d) In terms of section 196(4)(d) of the Constitution of the Republic of South Africa, 

1996, Act no. 108 of 1996 (hereafter referred to as “the Constitution”), the PSC 

may issue directions in order to ensure that personnel procedures relating to 

recruitment, transfers, promotions and dismissals comply with the values and 

principles set out in section 195 of the Constitution.  

 

(e) Section 195(1) of the Constitution provides for basic values and principles 

governing public administration, which include among others, ● a high standard of 

professional ethics must be promoted and maintained; ● efficient, economic and 

effective use of resources must be promoted; and ●public administration must be 

accountable. Therefore, an executive authority has a duty to ensure compliance 

with these values and principles within his or her department. 

 

(f) According to section 9 of the PSA, an executive authority (EA) may appoint any 

person in his or her department in accordance with the Act and in such manner 

and on such conditions as may be prescribed. 

 

(g) The Labour Relations Act, 1995 (“the LRA”) was enacted to give effect to section 

23 of the Constitution, whereas the PAJA was enacted to give effect to section 33 

of the Constitution.  

 

(h) Section 5 (7)(a) of the PSA states that “A functionary shall correct any action or 

omission purportedly made in terms of this Act by that functionary, if the action or 

omission was based on error of fact or law or fraud and it is in the public interest to 

correct the action or omission.” It further stipulates in subsection (b) that “The 

relevant executive authority shall in the prescribed manner keep record of and 

report to the Minister any correction by a functionary of a department within the 

portfolio of that executive authority.” 

 

(i) In line with this constitutional provision, section 5(8)(a) of the Public Service Act, 

1994 (“the PSA”) provides that the PSC may investigate compliance with the PSA 

and issue directions in order to ensure compliance (with the PSA) and provide 

advice to promote sound public administration. It further stipulates in subsection (b) 

that executive authority of a department to which the PSC has issued a direction 

must implement it as soon as possible after the receipt of the direction, but within 

60 days of receipt of the direction.  



8 
 

 

(j) Section 33 of the Constitution of the Republic of South Africa, 1996 (the 

Constitution) provides that “Everyone has the right to administrative action that is 

lawful, reasonable and procedurally fair”, and that national legislation must be 

enacted to provide for the review of administrative action. The Promotion of 

Administrative Justice Act, 2000 (PAJA), deals with issues of administrative justice 

and review. See especially sections 6 to 9 for this purpose. 

 
6.2  Correcting an action or omission that resulted in an irregular appointment 

 

(a) Section 31 of the Public Service Act, 1994 (as amended), provides that if any 

remuneration, allowance or other reward (other than remuneration contemplated in 

section 38 (1) or (3)), is received by an employee in connection with the 

performance of his or her work in the public service, that employee shall, pay into 

revenue-  

(i) an amount equal to the amount of any such remuneration, allowance or 

reward; or 

(ii) If it does not consist of money, the value thereof as determined by the head of 

the department in which he or she was employed, at the time of the receipt 

thereof.  

(iii) If the employee fails to so pay into revenue the amount or value, the said head 

of department shall recover it from him or her by way of legal proceedings 

and pay it into revenue. 

 

b) If an EA of a department wants to reverse his or her decision to appoint or promote 

a person that decision first needs to be declared unlawful by a Court of law before 

it may be reversed. A review of the administrative decision may be the only legal 

way to declare an irregular appointment or promotion of a person to be unlawful 

and with no effect.  Until a court pronounces on the validity of an administrative act, 

it is clear that the said act exists in fact and has legal effect in terms of which its 

legal consequences will continue to exist. 

 

c) When an administrative official has made a decision which bears directly upon an 

individual’s interest, that decision-maker has discharged his/her function.  This is 

because of the doctrine of functus officio, which “…in administrative law is that an 

administrative agency which has finally performed all its statutory functions or 

duties in relation to a particular matter subject to its decision-making jurisdiction 

has exhausted its powers and has discharged its mandate in relation to that matter. 

Consequently, such an agency is without further authority as far as that matter is 

concerned because its duties and functions have been fully accomplished. Thus, 

an administrative agency which is functus officio is unable to retract or change its 

own earlier decision, unless it is authorised by its enabling legislation to do so2.” 

 

d) Therefore, in order to correct an irregular appointment the executive authority 

should approach the Labour Court to set aside such decision in terms of section 

                                                           
2 PT Operational Services (Pty) Ltd v Retail and Allied Workers Union obo Ngwetsana [2013] 3 BLLR 225 (LAC) 
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158 (1)(h) of the LRA3 which provides that the Labour Court may “…review any 

decision taken or any act performed by the State in its capacity as employer, on 

such grounds as are permissible in law. 

 

In order to review the matter in the Labour Court the department’s Labour 

Relations / Human Resource section should approach its Legal Services section 

for assistance in referring the matter to the Office of the State Attorney (“the OSA”), 

as regulated by the State Attorney’s Act, 19574. The OSA will assist the 

Department in instituting review proceedings.  

 

e) The EA should institute review proceedings without delay. This is also to minimise 

the risk of the appointee suffering prejudice if the appointment is set aside. In this 

regard, It was held in the Khumalo case that the rule of law is a founding value of 

the Constitution, and that state functionaries are jointly required to uphold and 

protect it through redress of their departments’ unlawful decisions. Furthermore, 

that section 237 of the Constitution provides that all constitutional obligations must 

be performed diligently and without delay.  

 

In this regard, in Khumalo and Another v Member of the Executive Council for 

Education: KwaZulu Natal [2013] ZACC 49; 2014 (3) BCLR 333 (CC); (2014) 35 

ILJ 613 (CC) (18 December 2013), Constitutional Court held that the delay in 

bringing the action constrained its ability to assess the lawfulness of the action, and 

in the absence of a proper explanation for the delay, the Labour Court should not 

have overlooked it. The Constitutional Court therefore found that the delay was of 

such a nature that the MEC was non-suited, and therefore not permitted to bring 

the application.  

 

f) In order to discourage the concept of self-help, the Constitutional Court held, in the 

case of Public Servants Association obo Olufunmilayi Itunu Ubogo v Head of 

Department of Health, Gauteng and Others [2017] ZACC 45, that section 

38(2)(b)(i) of the Public Service Act, 1994 (as amended), is unconstitutional.  

 

According to section 38(2)(b)(i) of the Public Service Act, 1994 (as amended),  If an 

incorrect salary, salary level, salary scale or reward is awarded to an employee, the 

relevant executive authority shall correct it with effect from the date on which it 

commenced. This shall apply notwithstanding the fact that the employee concerned 

was unaware that an error had been made in the case where the correction 

amounts to a reduction of his or her salary. If the said employee has, in respect of 

his or her salary, including any portion of any allowance or other remuneration or 

any other benefit calculated on his or her basic salary or salary scale or awarded to 

him or her by reason of his or her basic salary,  been overpaid or received any such 

other benefit not due to him or her an amount equal to the amount of the 

overpayment, shall be recovered from him or her by way of the deduction from his 

or her salary of such instalments as the relevant accounting officer may determine 

                                                           
3 Act 66 of 1995 as amended.   
4 Act No. 56 of 1957. See also the State Attorney Amendment Act No. 13 of 2014. 
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(if he or she is in the service of the State, or, if he or she is not so in service, by way 

of deduction from any moneys owing to him or her by the State, or by way of legal 

proceedings, or partly in the former manner and partly in the latter manner).  

  

g) Review of actions or omissions made in the employment relationship are pursued 

in terms of the LRA. There are, however, instances where PAJA can be used in 

reviewing employment relationship cases. In reviewing their decisions, EAs should 

be cautious to know when to use the LRA and when the matter may be instituted 

from a PAJA perspective 5. 

 

h)  It is unfortunate for the person who was irregularly appointed because he/she 

cannot depend on estoppel to stop the department from asserting the validity of 

his/her appointment.  In other words, he cannot raise the point that by virtue of his 

appointment letter he was validly appointed to the position, and that he had as a 

result of the department’s negligence, suffered prejudice.  This is because the 

exercise of public power must be intra vires (meaning, public power must be 

exercised within the legal authority or power to do so). 

 

6.3 Correcting an irregular appointment through direct engagement/dealing with the 

appointee 

 
(a) An EA may only be able to reverse an irregular appointment/promotion, if the 

person affected agrees thereto, or if the appointment/promotion was based on 

perjury or fraudulent information supplied by that person.  The EA must act 

promptly as soon as he or she realises that the appointment is irregular or 

potentially irregular.   

 

It is obviously much easier in instances where the person appointed acted 

unlawfully, but where an employee is innocent in the entire process, the 

department might face resistance when it seeks to reverse such appointment.  The 

affected employee must be made to understand the legal position of such 

appointment.   

 

The audi alteram partem rule must be applied in both instances.  The department 

may explore alternative positions, transfers and demotions with such 

appointments. 

 

6.4 Recording and reporting the correction to the Minister for Public Service and 

Administration (MPSA) 

 

(a) Once the irregular appointment has been corrected the EA has to record it in the 

prescribed manner and report to the MPSA in line with section 5(7)(b) of the PSA. 

                                                           
5  See www.psc.gov.za -The Public Service Commission’s Grievance Management Communique, Volume 5, 2017, 

pp 6-11. 

 

http://www.psc.gov.za/
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6.5  Options available to the EA in correcting an irregular appointment  

 

(a) Mutual agreement (the person found to be irregularly appointed agrees to resign) 

(b) Urgent Court application to declare the appointment null and void 

(c) In an instance where the person irregularly appointed has committed perjury 

through submitting fraudulent qualifications, an urgent Court application should be 

lodged to recover the unauthorised remuneration in terms of section 31 of the 

Public Service Act, 1994 (as amended) and institute criminal proceedings. 

 

7.  STEPS TO CORRECT IRREGULAR APPOINTMENTS  

 

Below is an overview of steps to follow to correct irregular appointments.  

EA and department discovers that an appointment/promotion is irregular 

Appointed/promoted official is innocent  Appointed/promoted  official 

presented false information  

 Invite the affected employee(s) to a meeting for 
discussion. The invite should be in writing, and the 
employee should be advised of —  
 the purpose of the meeting;  
 the date, time and venue of the meeting; and  
 his/her right to bring his or her union 

representative.  

 EA should lodge an urgent 
Court application to recover the 
unauthorised remuneration in 
terms of section 31 of the 
Public Service Act, 1994 (as 
amended). 

 Institute criminal proceedings.  

 Engage with appointed official to highlight and 
discuss the error committed and why it is an 
irregular appointment, as well as its effect and 
impact on the values and principles in terms of 
section 195 of the Constitution. Detailed minutes of 
the meeting should be taken. 

 

 Provide the affected employee(s) with copy /copies 
of the signed minutes of the meeting(s). 

 

 Options available to the EA in correcting an 
irregular appointment: 

(a) Mutual agreement (the person found to be 
irregularly appointed agrees to resign) 

(b) Urgent Court application to declare the 
appointment null and void. 

(c) In an instance were the person irregularly 
appointed has committed perjury through 
submitting fraudulent qualifications, an 
urgent Court application should be lodged 
with a prayer to recover the unauthorised 
remuneration in terms of section 31 of the 
Public Service Act, 1994 (as amended) and 
institute criminal proceedings. 

Written offers to be made to the affected 

employee, and he or she / his or her union must 

acknowledge receipt thereof. 
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EA and department discovers that an appointment/promotion is irregular 

 Where the employee agrees to the proposed 
solution, enter into a written settlement agreement 
which should be signed by both parties. 

 

 Record the correction in terms of section 5(7)(b) of 
the PSA. 

 

 Where the employee does not agree to the 
correction, initiate the review process in court. 
Through the Department’s Legal Services section 
approach the Office of the State Attorney for 
assistance with the litigation proceedings in the 
Labour Court or as advised. 

 

NB: The process should be done without delay to 

minimize prejudice to the affected employee. 

 

 

 

 


